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1- That any situation is regarded as coming under Art.3 if the government
concerned makes an official proclamation of emergency along the lines of
those provided in the International Covenant on Civil and Political Rights or
in the European Convention on Human Rights;

2- That the International Committee of the Red Cross is allowed to collect
evidence with a view to expressing an opinion as to whether Art.3 is
applicable.

3- Alternatively- and considering that the International Committee of the
Red Cross might not find it possible to do so- that some international body,
already in existence or to be established for that purpose, and offering full
guarantees, independence and impartiality, be allowed to perform these
functions .
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1 Antonio Cassese, the status of rebels under international law and civil conflict in: E.Luard
(ed.), the international regulation of civil wars, London, 1972, p.169 at p.177
2 Lindsay Moir, op, cit., p. 87
3 Oppenhiem, International Law, vol. II, Longman, Green & co., London, 1906, P.221, n.3.
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Greenspan Moris, The Modern Law of Land Warfare, University of California Press, Berklcy
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Helsinki, 1966, p. 86
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1 International court of justice, judgment of 27 June 1986, Case concerning military and
paramilitary activities in and against Nicaragua (Nicaragua v United States of America),
Merits in: Marco Sassoli and Antoine A.Bouvier (eds.), How does law protect in war, ICRC,
Geneva, 1999, at para.218, p.909
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33-35
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1 Colombia Constitutional conformity of Protocol II, in: Marco Sassoli and Antoine
A Bouvier (cds.), op, cit., p.1351 at paras 7 and 8, pp.1358-1359
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To summarize since the principles of international humanitarian law embodied in the Geneva
conventions and their two protocols constitute a set of minimum ethical standards applicable
to situations of intemmal or international conflict and widely accepted by the international
community, they form part of jus cognes or the customary law of nations
2 Colombia Constitutional conformity of Protocol II, in: Marco Sassoli and Antoine

A.Bouvier (eds.), op, cit., p.1358-1359
3 In Prosecutor v Kupreskic, case IT-95--16-T, Judgment, 14 Jan. 2000, para. 76, in:
http://www.un.org/icty/kupreskic/appeal/judgment/index
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Additional Protocol I: art. 45
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(civil law system), Report on the Meeting of Experts Geneva 23-25 Sep. 1997, Geneva, 2000,
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I See: G. A. Res. 2444, UN GAOR, and 23rd Session Sup. No. 18 U, N. Doc. A/7218(1968)
o Ll goslaall
- The right of parties to a conflict to adopt means of injuring the enemy was not unlimited.
- It being prohibited in particular to attack the civilian population.
3- which must at all times, be distinguished from those persons taking part in the hostilities.
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_ Fundamental human rights as accepted in international law and laid down in international
instruments continue to apply fully in situations of armed conflict

- in the conduct of military operations during armed conflicts a distinction must be made at all
times between persons activity taking part in the hostilities and civilian populations

-In the conduct of military operations every effort should bc madc to spare civilian
populations from the ravages of war and all necessary precautions should be taken to avoid
injury, loss or damage to civilian populations

-Civilian populations as such should not be the object of military operations

-Dwellings and other installations that are used only by civilian populations should not be the
object of military operations

-Places or areas designated for the sole protection of civilians such as hospital zones or
similar refuges should not be the object of military operations

-Civilian populations or individual members thereof should not be the objcct of =reprisals,
forcible transfers or other assaults on their integrity

- the provision of international relief to civilian populations is in conformity with (he
humanitarian principles of the Charter of the United Nations, the Universal Declarations of
Human Rights and other intermnational instruments in the field of human rights. The
Declaration of Principles for International Humanitarian Rclief to the Civilian Population in
Disaster Situations as laid down in resolution XXVI adopted by the twenty-first
international Conference of the Red Cross shall apply in situations of armed conflict, and all
parties to a conflict should make cvery cffort to facilitate this application™ G. A. Res. 2675,
U. N. GAOR. , 25th Sess. , Supp. No. 28 U. N. Doc. A/80228(1970)
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1 Marco Sassoli and Antoine A. Bouvier, op, cil. , para 133, p. 1192 -1193
? Thomas Graditzky, op, cit., p.8
? Annual Report 1967, ICRC, pp. 15-17
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Violations of Article 3 common to thc Geneva
Conventions and of Additional Protocol 11
The International Tribunal for Rwanda shall have the power to prosecute persons
committing or ordering to be committed serious violations of Article 3 common to
the Geneva Conventions of 12 August 1949 for the Protection of War Victims, and
of Additional Protocol II thereto of 8 June 1977. These violations shall include, but
shall not be limited to.
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1 ICJ, NICARAUA v. US, in: Marco Sassoli and Antoine A Bouvier (eds. ), op, cit. , p903 at
para. 218, p. 908
2 Ibid, op, cit, at para. 218, p. 909

@aa W bladl 3 ¢_5'[,Jl Jia Suae |
The Prosecutor v Akayesu at para. 608,at p. 1331,The Prosecutor v Tadic (Judgment at para.
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3 Christopher Greenwood, International Humanitarian Law and the Tadic case, available in :
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1 Ibid

2 Art. 20(f) of the Draft Articles of Crimes against the peace and security of mankind(1996):

any of the following acts committed in violation of international humanitarian law applicable

in armed conflict not of an international character:

- violence to the life, health and physical or mental well-being of persons, in particular murder
as well as cruel treatment such as torture, mutilation or any form of corporal punishment;

- collective punishments;

- taking hostages

- acts of terrorism;

- outrages upon personal dignity, in particular humiliating and degrading treatment, rape,
enforced prostitution and any form of indecent assault;

- pillage;

-The passing of sentences and the carrying out of executions without previous judgment
pronounced by a regularly constituted court, affording all the judicial guarantees, which are
generally recognized as indispensable.
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The fact that any of the acts referred to in articles 2 to 5 of the present Statute was committed
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superior failed 10 take the necessary and reasonable measures to prevent such acts or to punish
the perpetrators thereof.
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1- Books and studies:
- Antonio Cassese The statute of rebels under international law and civil
conflict in: E. Luard (ed), the international regulation of civil wars,
London, 1972

- Christina M. Cerna, Human rights in armed conflict, in: Frits Kishoven and
Yues sandoz (eds.), Implementation of international humanitarian law,
Martinus
Nijhoff Publishers, Netherlands, 1989

- Colonel Fernando Pignatelli and Lieutenant Colonel Garcia Labaso,
violations of international humanitarian lawquestionnaire, in: Cristina
Pellandini (ed.), Advisory service on the international humanitarian law,
national measures to repress violations of international humanitarian law
(civil law system), Report on the Meeting of Experts Geneva 23-25 Sep.
1997, Geneva, 2000

- Conway W. Henderson, International relations: Conflicts and cooperation
at the turn of the 21st century, USA, Mc Graw hill, 1998

- D. A. Edler, The historical background of common Atrticle 3 of the Geneva
Conventions of 1949, case western Reserve Journal of international law,
No. 11, 1979

- Denise plattner, The penal repression of violations of international

humanitarian law applicable in non-international armed conflicts, offprint
from the International Review of the Red Cross, Sep.-Oct.1990
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- Domien Vandermeersch, Belgian legal system for the repression of crimes
under international law, in: Cristina Pellandini (ed.), Advisory service on
the international humanitarian law, national measures to repress violations
of international humanitarian law (civil law system), Report on the
Meeting of Experts Geneva 23-25 Sep. 1997, Geneva, 2000

- Dr. 1. Paenson, Manual of the Terminology of the law of armed conflicts
and of international humanitarian organizations, Druylant Nijhoff, 1988

- Frits Kalshoven, Constraints on the waging of war, ICRC, Geneva, 2M ed.
May 1991

- Frits Kishoven and Yues Sandoz (eds.), Implementation of international
humanitarian law, Martinus Nijhoff Publishers, Netherlands, 1989

- G. I. A. D. Draper, Humanitarian law and internal armed conflicts, 13
GIJICL, 1983

- G.Abi-Saab, Non- international armed conflicts, in: UNESCO, international
dimensions of humanitarian law, Dardrecht, 1988

- Giorgio Gaja, Obligations Erga Omnes, International crimes and Jus
Cogens, in: Joseph, Antonio Cassese and Marina Spinedi (eds.),
International Crimes of state, 1986

- H., Gasser, Internationalized non-international armed conflicts, case studies
of Kampuchea, Afghanistan, Lebanon, American University Review, No.
31, and 1983

- Hernan Salinas Burgos, the application of international humanitarian law as
compared to Human rights law in situations qualified as internal armed
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conflict, internal disturbances and tensions, or Public emergency with
special reference to war crimes and political crimes, in: Frits Kishoven and
Yues Sandoz (eds.), Implementation of international humanitarian law,
Martinus

Nijhoff Publishers, Netherlands, 1989

- Jan Brownli, System of the law of nations: state responsibility: part 1, 1983

- Jean S. Pictect (ed.), The Geneva Conventions of 12 August 1949,
Commentary III Geneva Convention Relative to the treatment of prisoners
of war, ICRC, Geneva, 1960

- Jean S. Pictect (ed.), The Geneva Conventions of 12 August 1949,
Commentary IV Geneva Convention Relative to the protection of civilians,
ICRC, Geneva, 1958

- Jean S. Pictect (ed.), The Geneva Conventions of 12 August 1949,
Commentary I Geneva Convention for the amelioration of the condition of
the Wounded and Sick in armed forces in the field, ICRC, Geneva, 1952

-Jose Luis Fernandez Flores, Repression of breaches of the law of war

committed by
individuals, offprint from the international Review of the Red Cross, May-

June 1991

- Lauris Hannikainen, Peremptory Norms in international law: Historical
development criteria, Present Status, 1998

Lindsay Moir, The Law of internal armed conflict, Cambridge university
press, UK, 2002
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- Marco Sassoli and Antoine A. Bouvier (eds.), How does law protect in war,
ICRC, Geneva, 1999

- Maria Teresa Christian Pellandini, The Intemational Committee of the Red
Cross and the implementation of system to repress breaches of
international humanitarian law, offprint from the International Review of
the Red Cross, May-June 1994

- Martin Dixon, Textbook on International Law, 4" edit. Blackstone Press
limited, London, 2000

- Michael Akehurst, A modern introduction to international law, London,
1970

- N. A. Maryan Green, International law, 3 ed., Pitman publishing, Great
Britain, 1987

- Pierre Verri, Dictionary of the international law of armed conflict, ICRC,
Geneva, 1992

- Prosper Weil, Towards relation normativity in international law? In: ejil,
No.77, 1983

- Richard N. Kiwanuka, Humanitarian norms and internal strife: problems
and prospects, in: Frits Kishoven and Yues Sandoz (eds.), Implementation
of international humanitarian law, Martinus Nijhoff Publishers,
Netherlands, 1989

- Robert Roth, the repression of international humanitarian law in

Switzerland, in: Cristina Pellandini (ed.), Advisory service on the
international humanitarian law, national measures to repress violations of
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international humanitarian law (civil law system), Report on the Meeting
of Experts Geneva 23-25 Sep. 1997, Geneva, 2000

- Schindler and Toman, The laws of armed conflict, Dunant institute,
Geneva, 1998

- Sylvies-S. Junod, Commentary on the Protocol II, in: Y. Sandoz/ C.
Swinarski/ B. Zimmermann (eds.), Commentary on the additional
Protocols of 8 June 1977 to the Geneva Conventions of the 12 August
1949, ICRC, Martinus Nijhoff, Geneva, 1987

- Umesh Palwankar, Measures available to states for fulfilling their
obligation to ensure respect for international humanitarian law, offprint
from INTERNATIONAL REVIEW OF

THE RED CROSS, Jan.-Feb. 1994, No. 298

- Y. Sandoz/ C. Swinarski/ B. Zimmermann (eds.), Commentary on the
additional Protocols of 8 June 1977 to the Geneva Conventions of the 12
August 1949, ICRC, Martinus Nijhoff, Geneva, 1987

B-Cases ,Texts & Reports

- Application of the Convention on the prevention and punishment of the
crime of Genocide, Preliminary objections, ICJ, reports 1996

- Albania, Situation in the beginning of the 1997, in: Marco Sassoli and
Antoine A. Bouvier (eds.), How does law protect in war, ICRC, Geneva,
1999

- Barcelona Traction, light and power company, limited, second phase, 1. C.
J. Reports 1970
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- Colombia Constitutional conformity of Protocol II, in: Marco Sassoli and
Antoine A. Bouvier (eds.), How does law protect in war, ICRC, Geneva,
1999

- Convention for the Amelioration of the wounded and sick in armies in the
field, Geneva, 27 July 1929 (article 1) and Convention relative to the
treatment of prisoners of war, Geneva, 27 July 1929 (Article 2
http://www.icrc.org

- Convention on the prohibition of the development, production, stockpiling
and use of chemical weapons and on their destruction, Paris, Jan. 13, 1993,
in: Marco Sassoli and Antoine A. Bouvier (eds.), How does law protect in
war, ICRC, Geneva, 1999

- Convention on the prohibition of the use, stockpiling, production and
transfer of anti-personal mines and on their destruction, Ottawa, Sep. 18,
1997

- Draft Code of Crimes against the Peace and Security of Mankind, 1996,
available in: http://www.un.org/law/ilc/texts/dcodefra.htm

- ICJ, Judgment of 27 June 1986, Case concerning military and para-military
activities in and against Nicaragua (Nicaragua v United Stated of
America), Merits, in: Marco Sassoli and Antoine A. Bouvier (eds.), How
does law protect in war, ICRC, Geneva, 1999

- ILC, Report of the International Law Commission on the work of its 52%
session, UN, Doc. A/55/10(2000)

http://www.un.org/law/ilc/reports/2000/reportsfra.htm

- ILC, Report of the International Law Commission to the General
Assembly, 1996, vol. 11, Yearbook of the international law commission

- ICRC, Biennial Report 2000-2001: National implementation of
international humanitarian law,

362



gl o 38

http://www.icrc.org

- Lieber Code (1863(, in:
http://www. icrc. org/ihl-ns

- Manifesto of the Chinese people liberation Army in: Mao Tse Tung, 4
selected works

- Physicians for human rights Asia Watch, a division of the New york based
human rights watch, Boston-based , Rape in Kashmir: war crimes

Marco assoli and Antoine A. Bouvier (eds.), How does law protect in war,
ICRC, Geneva, 1999

- Resolution in the name of republic of Hungary, Constitutional Court,
Docket N0288/A/1993

- The prosecutor v Ragic, Review of the indictment pursuant to the rule
61, 13 Sep.1996, Case No.It-12-95-R61, in: Marco Sassoli and Antoine A.
Bouvier ( eds.), How does law protect in war? ICRC, Geneva, 1999

- The prosecutor v Kupreskic, Case IT-95-16-t (judgment, 14 Jan.2000), in:
http://www.un.org/icty

-The Prosecutor v Tadic, appeal on jurisdiction, case IT-1-94-AR 72(oct.2,
1995), in: Marco Sassoli and Antoine A. Bouvier ( eds.), How does law
protect in war? ICRC, Geneva, 1999

- The Section on Iraq for 2002 Reports on Human Rights Practices, in:
http://www.usinfo.state.gov

- UNHCR. Refuges. 2001. No 118, p.2, Refuges by Numbers 2000
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C- Essays From Internet

- Antonio Cassese On the current towards criminal prosecution and
punishment of breaches of international humanitarian law
http://www.ejil.org/Journal/Vol9/No1/art] .htm

- Benjamin B. Ferencz, International trails for internal armed conflicts, from
a lecture given at the meeting of the American Society of international law,
April 5, 2001,

http://www.benferncz.org/asil.htm

- Carlos D. Espostoo, Review of the Spanish literature in the field of state
responsibility, in:
http://www.law.cam.ae.uk/rcil/TLCSR ?Spanish.doc

- Cherif Bassioni, International crimes, Jus Cogens and Obligatio Erga
Omnes,
http://www.sos-attentats.org/juridique/etudes-articles/27.pdf

- Colleen Enache-Brown and Ari Fried, Universal Crime, Jurisdiction and
duty the obligation of Aut dedere Aut Judicare in international law, McGill
law Journal, Vol. 13, in:

http://www.journallaw.mcgill.ca/arts/433erach.pdf

- Chris Williams, Does humanity exist within the new conflicts,
http://www.law.ecel.uma.edu.aw/elawjournal/Vol202%/Articles20%/vol.-
2/williamsessay.pdf
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- Christine Byron, Armed conflicts: International or non- —international?
Journal of conflict and security law , vol. 6,Issue 1, 2001

http://www3.oup.co.uk/jconsl/hdb/Volume-06/Issue-01/pdf/060063.pdf

- Christopher Greenwood, international humanitarian law and the Tadic case,
available in: hitp://www.ejil.org/journal/vol7/No.2/artp.htm

- Cristina Pellandini (ed.), Advisory service on the international humanitarian
law, national measures to repress violations of international humanitarian
law (civil law system), Report on the Meeting of Experts Geneva 23-25
Sep. 1997, Geneva, 2000

http://www.icrc.org

- Frederic Kirgis ,Alien Tort Claims Act Proceeding Against Robert Mugabe,
available in:
http://www.globalpolicy.org/intjustice/acta/2000/0900mugabe.htm

- Jessica Howard, Invoking State Responsibility for aiding the commission of
international crimes- Australia, the United States and the question of East
Timor,
http://www.law.unimelb.edu.au/mjil/issues/archieve/2000<1>,2Howard2-

pdf

- John F. Murphy, Civil Liability for the commission of international crimes
as an alternative to criminal prosecution, available in
www.law.harverd.edu/studorgs studorgs

- John M. G. Van der Dennan, On war: concepts, definitions, data- A Review
of the Macroquantitative research literature up to 1980

http://rint.rechten.rug.nl/rth/dennan/unescol .htm
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- Laura Olson, Mechanisms Complementing prosecution, (IRRC, March
2002, vol. 24N,No. 845 pp.189-173) available in: http://www.icrc.org

- Laurence Boisson de chazournes and Luigi Cordorelli, Common Article 1
to the Geneva Conventions revisted: protecting collective interests, ICRC,
No. 837, 30 March 2000, in:

http://www.helpicrc.org/web/Eng./siteengO/nsf/iwpList

- Marco Sassoli, State Responsibility for violations of International
Humanitarian Law, in: International Review of the Red Cross, vol.84,
No.846, June2002,

http://www.icrc.org

- Niall Ferguson, The cash Nexus: Money and power in the modern world
1700-2000 http://www.Nytimes.com/books/first/ferguson-cash.htm

- Paul McEnroe, Survivors of chemical attach bear the scars and the
memories, available in Internet:
http://www _startribune,com/stories/1762/3727042.htm1

- Separate opinion of Judge Abi-Saab on the defense motion for interlocutory
jurisdiction http://www.un.org/icty/tadic/appeal/decision-
€/510272A4582.htm

- Solimon M. Santos, JR, The international criminal court and rebel groups
http://www.icbl.org/wg/nsa/library/iccbigr.htm

- Theodore Meron, Classification of armed conflict in the former Yugoslavia:
Nicaragua’s Fallout, AJIL, Vol. 92, No.2, April 1998
http://www.asil.grg/aiil/meron.htm
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- Thomas Graditzky, Individual criminal responsibility for violations of
international humanitarian law committed in non-international armed
conflicts

http://www.icrc.org/Web/Eng/siteeng0.nsf/iwplist320/AFOCIE359BDS516C
125B66005B8B4B

- War crimes and crimes against humanity
http://www.cic.gc.co/manuals-guids/english-web/1999/ec/ec05-99¢.htm

- Yuji Iwasawa and Yumi Nishimura, A review of Japanese literature on
state responsibility, http://www.law.cam.ac.uk/rcil/ILCSR/JapanRev.rtf
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- Ronal Duma, La France et le droit d “ingerence humanitaire” Relations
internationales ET strategiques, No. 3, 1991
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